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Utah Code Ann. § 10-3-1012.5

V

JURISDICTIONAL STATEMENT
This Court has appellate jurisdiction of this matter pursuant to Utah Code
Ann. § 10-3-1012.5.
ISSUES ON APPEAL
1.

Does the failure of Petitioner David P. Greer ("Officer Greer") to

properly marshal the evidence supporting the Salt Lake City Civil Service
Commission's ("CSC") factual findings preclude this Court from reviewing the
issues presented in his Brief of Petitioner ("Greer Brief')?
2.

Did the CSC abuse its discretion or exceed its authority when it

upheld Salt Lake City Police Department ("SLCPD") Chief Charles F. "Rick"
Dinse's ("Chief Dinse") termination of Officer Greer based upon the three
incidents at issue viewed in light of the entirety of Officer Greer's employment
history?
STANDARDS OF REVIEW
1.

When an Appellant fails to marshal the evidence supporting factual

findings, the Court "must presume that the evidence presented was sufficient to
support the [CSC's] findings . . ." Wayment v. Howard, 144 P.3d 1147, 1151
(Utah App. 2006). "When a party fails to marshal the evidence, [the Court]
assume[s] the record supports the Commission's findings. [The Court has] shown
no reluctance to affirm when the petitioner has failed to meet its marshaling
burden." Whitear v. Labor Comm % 973 P.2d 982 (Utah App. 1998) see also
Huemiller v. Ogden Civil Service Com 'w, 101 P.3d 394, 397 (Utah App. 2004).
1

2.

The Court reviews the CSC's decision to determine if the decision

"exceeds the bounds of reasonableness and rationality." Ogden City Corp. v.
Harmon, 116 P.3d 973, 976 (Utah App. 2005) quoting McKesson Corp. v. Labor
Comm % 41 P.3d 468 (Utah App. 2002).
STATUTORY PROVISIONS
Utah Code Ann. § 10-3-1012:
(1) All persons in the classified civil service may be suspended as provided
in Section 10-3-912, or removed from office or employment by the head of
the department for misconduct, incompetency, failure to perform duties, or
failure to observe properly the rules of the department, but subject to appeal
by the suspended or discharged person to the civil service commission.
(2) Any person suspended or discharged may, within five days from the
issuance by the head of the department of the order of suspension or
discharge, appeal to the civil service commission, which shall fully hear
and determine the matter.
(3) The suspended or discharged person shall be entitled to appear in person
and to have counsel and a public hearing.
(4) The finding and decision of the civil service commission upon the
hearing shall be certified to the head of the department from whose order
the appeal is taken, and shall be final and immediately enforced by the
head.
Utah Code Ann. § 10-3-1012.5:
Any final action or order of the civil service commission may be appealed
to the Court of Appeals for review. The notice of appeal must be filed
within 30 days of the issuance of the final action or order of the civil
service commission. The review by Court of Appeals shall be on the record
of the civil service commission and shall be for the puipose of determining
if the civil service commission has abused its discretion or exceeded its
authority.
STATEMENT OF THE CASE
Officer Greer has appealed the CSC's decision to uphold Chief Dinse's
decision to terminate his employment. Respondent Salt Lake City Corporation
2

("City") presented the CSC sufficient evidence to support each of its factual
findings that Officer Greer had violated several City policies, that Officer Greer
had an employment history containing numerous negative aspects, that the City
had imposed similar discipline when other employees had engaged in similar
misconduct, and that Officer Greer's failure to accept responsibility for his
misconduct indicated that additional progressive discipline would not be effective.
Based upon the City's evidence and after considering the positive aspects of
Officer Greer's employment history, the CSC affirmed Chief Dinse's decision,
finding that his termination decision was reasonable.
The Court should affirm the CSC's decision. First, Officer Greer has failed
to marshal the evidence supporting the CSC's factual findings that he violated City
policy and the Court should reject Officer Greer's attack on those findings and
accept the CSC's factual findings. Second, because the CSC's decision was
within the bounds of its discretion, the Court should affirm the CSC's decision.

STATEMENT OF FACTS
INTRODUCTION
On April 24, 2006, the CSC upheld Chief Dinse's April 23, 2004 decision
that Officer Greer violated SLCPD and City policies and that termination was the
appropriate discipline for those violations in light of his entire employment .
history. Specifically, the CSC affirmed Chief Dinse's finding that Officer Greer's
actions during three incidents in the summer of 2003 warranted discipline. The
CSC then affirmed Chief Dinse's conclusion that these three incidents combined
3

with Officer Greer's entire employment history, including prior discipline and
non-disciplinary negative employment history1 mitigated by the positive aspects of
Officer Greer's employment history warranted termination. In reaching its
decision, the CSC received extensive testimony and documentary evidence
relating to each of the three incidents, Officer Greer's entire employment history
and other instances of discipline at SLCPD. In fact, the CSC's hearing took place
over six (6) days and consisted of the testimony of twenty-one (21) witnesses,
including Officer Greer. The transcript of the hearing consists of 1,759 pages.
Despite the substantial evidence supporting the CSC's findings, Officer
Greer claims the CSC failed to properly consider the evidence. However, in order
to attack the factual support for the CSC's decision, Officer Greer is required to
marshal the evidence. This requires him "to marshal all the facts used to support
the [CSC's] finding . . .." Wayment, 144 P.3d at 1150.2 Officer Greer has failed to
meet this requirement. Given Officer Greer's failure, the City will properly
marshal the facts supporting the CSC's decision. The Court should view these
facts "in the light most favorable to the [City]." Id. A review of the properly

1

In addition to the three incidents prompting Chief Dinse to discipline Officer
Greer, Officer Greer's employment history contains numerous warnings, incidents
of counseling, corrective actions and other efforts by SLCPD to correct Officer
Greer's behavior.
2
The Court has consistently required appellants to marshal the evidence when
attacking factual conclusions. The standard does not change based upon the body
making the factual findings. See, e.g., Huemiller, 973 P.2d at 985; Grace Drilling
Company v. Board of Review of the Industrial Comm 'n, 776 P.2d 63, 68 (Utah
App. 1989).
4

marshaled facts demonstrates that there was ample evidence supporting the CSC's
factual findings.3
I.

AUGUST 24, 2003 MIKANOVIC INCIDENT

The CSC found that Officer Greer failed to comply with two SLCPD
policies on August 24, 2003. (302-03). Specifically, Officer Greer was required
to comply with SLCPD and City policies which mandated that he: 1) obey the
verbal directives of his supervisors, including the requirement to 'obey now and
grieve later" (219, p. 6); and, 2) render courteous service to the public and be seen
in the public as possessing a sense of control in difficult circumstances. (219, p.
5). The CSC found that Officer Greer failed to maintain control and to act in a
courteous manner when he inappropriately engaged the son of a woman he
arrested. (302). The CSC also found that Officer Greer did not comply with a
superior's order when he ordered Officer Greer to leave the scene. (302-03).
In the early morning hours of August 24, 2003, the SLCPD Police Dispatch
Center ("Dispatch Center") assigned Officer Greer as the initial officer to a loud
party complaint in the City. After assessing the situation, Officer Greer and
another officer approached a residence. At the front door of the residence, Officer
Greer attempted to obtain the cooperation of Jasminka Mikanovic ("Mrs.

3

The Record on Appeal consists of several multi-page volumes. Each volume was
consecutively numbered as if it were a single document. Consequently, the City
will cite to the specific page of a volume by referring to the Record number
assigned to the specific volume and then cite to the individually numbered page
within that volume. For example, the City's citation to (121, p. 4) refers to page 4
of Record number 121, "Exhibit Binder titled IA 2002-02801."
5

Mikanovic"). Mrs. Mikanovic was intoxicated and uncooperative. While Officer
Greer was attempting to interview Mrs. Mikanovic, her husband, Bosko
Mikanovic ("Mr. Mikanovic"), repeatedly came to the front door and interfered.
At one point, Mr. Mikanovic moved in an aggressive manner towards Officer
Greer who used pepper spray to incapacitate Mr. Mikanovic. Mr. Mikanovic went
to the bathroom of the residence to wash his eyes. Shortly thereafter, Officer
Greer arrested Mrs. Mikanovic and placed her in his police vehicle.
About this time, other police officers were arriving at the call location.
These other officers included Sergeant Bryant Bailey ("Sgt. Bailey") and
Lieutenant Dana Orgill ("Lt. Orgill"). Soon after the pepper spray and arrest
events, the adult son of Mr. and Mrs. Mikanovic, Vanja Mikanovic ("Vanja"),
came out of the house and began to speak with Officer Greer and the other police
officers. Vanja was verbally aggressive and sarcastic. However, Vanja did not act
in a manner suggesting that he intended to engage in a physical exchange or fight
with a police officer.4
At one point during Vanja's conversations with the officers, he asked an
officer for the name or business card of Officer Greer, who was standing a
distance away. (188, p. 1070-71). During this conversation with the officer,
Vanja suggested or implied that he might file a law suit or initiate a complaint

4

Officer Greer has cited to the CSC's opinion when stating these facts. See Greer
Brief at 6. Accordingly, the City has not cited to the relevant testimony since
Officer Greer appears to agree there is evidence to support the CSC's findings of
fact related to the background facts of this incident.
6

regarding the Police conduct at his home. (188, p. 1094). Shortly after these
comments, Officer Greer joined the conversation. (188, p. 1095).
Officer Greer and Vanja engaged in a verbal exchange. During this
exchange, Vanja said something like, 'Thank goodness for the yellow pages."
(188, p. 1071; 188, 1096; 219, p. 89). A police officer standing next to Officer
Greer and Vanja understood this comment to relate to Vanja's desire to bring legal
action or to file a complaint. (188, pp. 1096-97). However, Officer Greer
apparently perceived this comment as a threat to him and his family. (188, pp.
1194-95). Based upon this perceived threat, Officer Greer became agitated and
upset. (188, pp. 1096-97).
In response to the yellow pages comment, Officer Greer began poking or
touching Vanja in the chest. (188, p. 1068; 188, pp. 1072-73; 188, pp. 1097-98;
188, p. 1119; 188, p. 1105; 219, p. 63; 219, p. 65; 219, p. 86). Officer Greer told
Vanja two or three times, "You come within a mile of my family I'll kill you."
(188, p. 1073, 188, p. 1097). Officer Greer was incensed and visibly upset. His
face was contorted and he was moving his arms. Officer Greer was not in control.
(219, p. 68)
In response to Officer Greer's poking or touching him and Officer Greer's
statements, Vanja yelled very loudly, so that others could hear, that Officer Greer
was threatening him. Vanja specifically referred to Officer Greer and said, "He
said he's going to kill me." (188, pp. 1044-45; 188, p. 1098; 219, p. 52).
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Vanja's raised voice alerted Sgt. Bailey and Lt. Orgill that something was
happening. (188, p. 1099). They moved towards Officer Greer and Vanja.
Simultaneously, Sgt. Bailey and Lt. Orgill physically separated Vanja and Officer
Greer. Sgt. Bailey took Vanja away from the exchange and Lt. Orgill pushed or
pulled Officer Greer away. (188, 1099, p. 1046, p. 1121, p. 1213; 219, p. 52, p.
90). Lt. Orgill told Officer Greer, "This is over. Get in your car and take this
woman tojail. You need to leave." (188, 1099; 188, p. 1121; 188, p. 1213; 219, p.
90). Officer Greer replied, "No, I'm not through yet." (1047; 188, p. 1099; 188,
p. 1121). Lt. Orgill responded by telling Officer Greer that Officer Greer was
through and that he was to get in his car and take Mrs. Mikanovic to jail.
Lt. Orgill had to physically prevent Officer Greer from moving towards
Vanja. (188, p. 1099; 188, p. 1121). Officer Greer did not leave and replied to Lt.
Orgill, "No, I'm not finished with this guy. He needs to understand he can't
threaten me." (188, p. 1048; 188, p. 1121). Lt. Orgill told Officer Greer that he
would make sure that Vanja understood, but that Officer Greer was to immediately
leave. Officer Greer again refused and responded, "No, I want to make sure he
understands." Lt. Orgill then used a loud, commanding, and stern voice to tell
Officer Greer to immediately leave. It was only after this third command that
Officer Greer stomped off, got in his car and left the scene. (188, p. 1048).
When Lt. Orgill interceded in the exchange between Officer Greer and
Vanja, Lt. Orgill was concerned for the safety of the other officers and citizens at
the scene. Vanja's friends were present, along with several police officers. Lt.
8

Orgill believed that there might be a physical exchange between Officer Greer and
Vanja and that a physical exchange might escalate to a physical confrontation
involving others. (188, pp. 1121-22; 219, p. 52).
It is common for police officers to receive verbal threats, including threats
to family members, while performing their law enforcement duties. (219, pp. 6869). Police Officers are trained to maintain emotional control and to act with
restraint to such threats. (235, pp. 36-38).
II.

JUNE 22, 2003 EMERY INCIDENT

The CSC found that Officer Greer violated two SLCPD policies and one
City policy on June 22, 2003. (302). Specifically, Officer Greer was required to:
1) obey the verbal directives of his supervisors, including the requirement to 'obey
now and grieve later" (219, p. 6); 2) cooperate, support, and assist other SLCPD
employees and to be courteous, civil, and otherwise act with respect towards other
employees (121, p. 4); and, 3) not engage in violent, abusive, or threatening
behavior towards other City employees. The CSC found that Officer Greer did not
act professionally when he failed to be courteous and positive when interacting
with a fellow officer during a critical situation. (301). The CSC also found that
Officer Greer failed to obey a superior officer's order when he failed three times to
obey a sergeant. (302). Finally, the CSC found that Officer Greer's confrontation
with another officer, including grasping the officer's arm or wrist, constituted
violent, abusive, or threatening behavior. (302).

9

During a graveyard shift, shortly after 6:00 a.m. on June 22, 2003, Police
Dispatch assigned Officer Greer as the initial officer on a burglary-in-progress
call. Dispatch also assigned Officer Lonnie Martinez ("Officer Martinez") as the
backup patrol officer on the same call.
When he received the call, Officer Greer was a significant distance from the
call location. (155, p. 781). Officer Martinez was with another police officer,
Officer John Emery ("Officer Emery"). (155, pp. 672-73). The two officers
(Martinez and Emery) had just finished breakfast and were closer than Officer
Greer to the call location. (155, pp. 672-74). Officers Martinez and Emery were
in separate police vehicles.
After the initial dispatch of the call, Police Dispatch updated the call with
the following information: 1) the burglary victim/homeowner had chased the
suspect down the street (155, p 673); and 2) the victim/homeowner had detained
the suspect at a specific street address (155, p. 674). In response to the call and the
updates, Officers Martinez and Emery proceeded to the location where the
victim/homeowner had detained the suspect. (155, pp. 674-75). Officer Emery
failed to call Police Dispatch to report that he was responding to the call. (155, pp.
674-75). Officer Emery's failure to notify Police Dispatch of his response to the
call later resulted in a sustained policy violation against Officer Emery. (155, pp.
688-89).
Officers Emery and Martinez arrived about the same time at the location.
(155, p. 675). Officer Emery assisted Officer Martinez with the arrest of the
10

suspect. Officer Emery retrieved the suspect's identification and used the
computer in his police vehicle to check if the suspect had any outstanding
warrants. Officer Emery determined that the suspect had no outstanding warrants.
(155, pp. 676-77).
Shortly after Officers Martinez and Emery arrived at the scene, Sergeant
Richard Lewis ("Sgt. Lewis") also arrived. (155, pp. 713-14). Soon after his
arrival, Sgt. Lewis radioed Officer Greer, "[W]e've got enough help with this guy"
and suggested that Officer Greer go to the home of the burglary. (143; 155, p.
715). Officer Greer replied by stating: "I'm no where near so I don't know, I'll
just figure it out when I get there." (143). The radio exchange between Sgt.
Lewis and Officer Greer occurred about three minutes before Officer Greer
arrived at the location where the suspect was being detained. (143). As Officer
Greer arrived at the scene and was getting out of his vehicle, he appeared upset
and agitated. (141, p. 40; 155, pp. 717-18).
As Officer Greer was getting out of his vehicle, Officer Emery walked up
to Officer Greer and handed him the suspect's identification. (155, pp. 679-80).
Officer Emery informed Officer Greer that the suspect had no outstanding
warrants. Shortly after Officer Emery presented the suspect's identification,
Officer Greer told Officer Emery in a sharp and condescending tone of voice, "If
you're going to go on one of my calls, why don't you call out?" (141, p. 41; 155,
pp. 681-82). Officer Emery sensed that Officer Greer was upset. (141, 58, 97).
Trying to avoid an argument, Officer Emery suggested that Officer Greer take the
11

matter up with Officer Emery's sergeant [Sergeant Bailey, a person who was not
present]. (155, p. 682).
Officer Greer became angry with this suggestion and grabbed Officer
Emery's right arm just above the wrist. (155, pp. 683-84). Using his grip of
Officer Emery's arm, Officer Greer turned Officer Emery towards Sgt. Lewis [a
SLCPD supervisor, but not Officer Emery's direct supervisor]. (155, p. 684).
Officer Greer fully grabbed Officer Emery's arm. His fingers were completely
around Officer Emery's arm. (141, pp. 67-68; 155, p. 684; 155, p. 719). Sgt.
Lewis observed Officer Greer's actions and responded by telling Officer Greer,
"Dave, just talk to the complainant and we'll handle it later." (155, pp. 719-20;
155, p. 685). Officer Greer did not respond to Sgt. Lewis because he was angry
and focused on Officer Emery.
About this time, Officer Emery told Officer Greer to release his arm and to
not touch him. (141, p. 12; 141, p. 42; 155, p. 686; 155, p. 720). Officer Greer
responded saying: "You think you're big enough to take me on?" (141, p. 60).
Sgt. Lewis again directed Officer Greer to handle his call. (155, p. 720). Again,
Officer Greer did not respond. Officer Greer was toe to toe with Officer Emery.
(141, pp. 8, 12). Officer Greer held Officer Emery's arm for thirty seconds to a
minute. (141, p. 42).
After Officer Greer failed to respond to Sgt. Lewis' second order, Sgt.
Lewis stepped towards Officer Greer. (141, p. 45). As Sgt. Lewis stepped
forward, Officer Greer released his hold of Officer Emery and told Sgt. Lewis that
12

there needed to be one less person present. (155, pp. 764-65; 155, p. 686). Sgt.
Lewis faced Officer Greer for the purpose of getting his attention and told Officer
Greer - in a stem voice - that he needed to handle his call and that Sgt. Lewis
would deal with the matter later. (155, pp. 720-21; 155, p. 687). Sgt. Lewis also
told Officer Emery to take care of the matter he was handling before the call.
(141, p. 36). Officer Emery got in his car and left. (155, p. 720; 155, pp. 687-88).
After Officer Emery left, Officer Greer continued to be upset. He referred
to Officer Emery as a "snot nosed punk." (141, p. 45-6; 155, pp. 722-23). Sgt.
Lewis told Officer Greer to calm down and to handle his call. (141, p. 36).
During the exchange between Officer Greer and Officer Emery, the
victim/homeowner, the suspect, and other citizens were nearby. Sgt. Lewis,
Officer Emery and Officer Martinez were concerned about the exchange between
Officer Emery and Greer because it occurred in the presence of citizens. (141, p.
17-18; 155, p. 719; 155, p. 688).
Salt Lake City police officers are trained to understand that they should not
grab another person unless they intend an escalation of force. (155, p. 724; 219,
pp. 67-68). Officer Emery believed that Officer Greer's actions towards him were
threatening and intimidating. (141, p. 60; 155, pp. 708-09). Sgt. Lewis believed
that Officer Greer's actions toward Officer Emery were threatening. (155, p. 760).
Prior to this incident, police officers had argued and disagreed with one
another. However, it was unusual for one police officer to grab another police

13

officer during an argument. It was also unusual for police officers to argue in
front of citizens. (155, pp. 758-59).
III.

MAY 31/JUNE 1, 2003 DISPATCH INCIDENT

The CSC also found that Officer Greer violated two SLCPD policies by his
actions on the night of May 31/June 1, 2003. (301). Specifically, SLCPD's
policies required Officer Greer to: cooperate, support, and assist other SLCPD
employees; be courteous, civil, and otherwise act with respect towards other
employees (121, p. 4); display courtesy and respect in words, deeds, gestures, and
actions towards his supervisors. (121, 3). The CSC found that Officer Greer's
communication with a Police dispatcher on the night of May 31/June 1 was
flippant, mean-spirited, and unprofessional. (300-01). The CSC also found that
Officer Greer engaged in an inappropriate and unprofessional argument with a
police dispatcher over the radio. (301). The CSC found that the dispatcher on two
separate calls reasonably concluded that Officer Greer was refusing to take calls
assigned to him. (301). Finally, the CSC found that when a Police lieutenant
asked Officer Greer about his radio communications with the dispatcher, Officer
Greer responded to the superior officer in an angry and emotionally upset tone and
referred to the dispatcher in vulgar and angry terms. (301).
On the night of May 31/June 1, 2003 Officer Greer worked the graveyard
shift. (138A, p. 330). On that shift, Officer Greer received call assignments from
the Dispatch Center. The Dispatch Center is staffed by personnel with separate
and shared duties. Dispatch Center employees included: call takers, who received
14

information from the public; dispatchers, who assigned calls to individual police
officers; and service dispatchers ("channel four" dispatchers), who were available
after a call assignment to answer questions from police officers. (138, pp. 45-53).
SLCPD requires that its dispatchers not become tied up transmitting call
information to police officers. A dispatcher is to remain free to receive and
dispatch subsequent calls to multiple police officers. When a police officer has a
follow up question for the dispatcher transmitting the call and the dispatcher is not
able to immediately answer the question, the dispatcher is trained to refer the
police officer to the service dispatcher. Upon such a referral, the police officer
should switch his or her radio to channel "four" to talk with the service dispatcher.
(138, pp. 55-56 & 104-07).
When a police officer used a gruff or angry tone of voice during his or her
communication with a dispatcher, it introduced stress and tension that had a
negative impact on Dispatch Center operations. Dispatchers who deal with angry
police officers could lose focus on the assigned tasks. (138, pp. 78-79; 138, pp.
237-38; 138, pp. 137-38).
During 2003, when a police officer told a dispatcher to put him or her "108," or that he or she would be "10-8", the dispatcher and other police officers
understood that the police officer was unavailable to take a call. (138, p. 76).
That is, if a dispatcher was assigning a call to a police officer and the police
officer told the dispatcher that he or she would be "10-8" or to put him or her "10-
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8", the dispatcher and other police officers understood that the police officer was
refusing to take, or was not available to take, the assigned call. (138, p. 129).
On the night of May 31/June 1, 2003, Officer Greer worked in the Liberty
or Eastside Patrol Division. (138A, p. 341). In 2003, SLCPD patrol officers
worked in two patrol divisions: the Pioneer or Westside Patrol Division and the
Liberty or Eastside Patrol Division. (138A, p. 341). The two patrol divisions had
geographic responsibilities roughly representing the east and west sides of the
City. Prior to Officer Greer's graveyard shift on May 31/June 1, 2003, Officer
Greer regularly complained about the Dispatch Center. (121, pp. 64-65).
Even though patrol officers were assigned to a particular division and
regularly patrolled within a geographic area, SLCPD expected patrol officers to
handle any dispatch call assigned to them. That is, it did not matter if the call
location was outside of the patrol officer's assigned area. (139, pp. 528-31).
When one of the two patrol divisions had "backlogged" calls (calls waiting to be
assigned because the officers in that division were unavailable) Police Dispatch
could assign such calls to any available patrol officers in the other patrol division.
(139, pp. 528-31; 138, pp. 65-67). SLCPD requires police officers to accept all
calls; they do not "negotiate" call assignments with Police Dispatch. (138, p. 104;
138A,p. 385; 139, p. 545).
During Officer Greer's May 31/June 1, 2003 Liberty/Eastside shift
assignment, a dispatcher attempted to assign him a call from the Pioneer/Westside
area. (121, p. 6). Prior to attempting to assign the call to Officer Greer, the
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dispatcher had determined that there were no Westside officers available to take
the call. (139, pp. 549-50, 555-6). Officer Greer responded to the dispatcher's
assignment with a question: "Westside not working tonight?" The dispatcher
responded by affirming, "They are." Officer Greer then said, "Then maybe they
can handle it." Based on Officer Greer's responses, the dispatcher concluded that
Officer Greer did not want to take the call. (139, p. 549; 121, p. 32; 138, pp. 6768; 138, pp. 239-40). The dispatcher assigned the Westside call to another
Liberty/Eastside patrol officer, who accepted the call. (139, p. 549; 138, p. 64).
Later during Officer Greer's shift assignment on May 31/June 1, 2003, a
dispatcher attempted to assign a priority domestic violence call to Officer Greer.
(121, pp. 6-7). After the initial assignment, Officer Greer asked, "Who is the
complainant and where are they calling from?" The dispatcher responded,
"Complainant is Steve Richards and unknown location."5 Officer Greer
responded, "Okay, I'll be 10-8." The dispatcher, the Police Dispatch supervisor,
and the Police watch commander understood that Officer Greer's response meant
that he was clearing himself from, or making himself unavailable to take, the
assigned call. (121, 16-17; 121, p. 53; 138, p. 164; 139, p. 551; 138, pp. 69-70;
138, p. 76). Officer Greer added, "What I need you to do is get that information
and resend it on the log [computer]." The dispatcher responded by instructing
Officer Greer, "Go to four for that." "Four" was another radio channel used by the

5

At the time of the call, the dispatcher did not have Mr. Richards' address. (139,
pp. 550-551).
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service dispatcher who provided additional information. (139, pp. 551-52; 138, p.
138). Because the dispatcher believed that Officer Greer had cleared himself from
the call, the dispatcher communicated with other available police officers to
handle the domestic violence call. (139, p. 551).
Officer Greer responded to the dispatcher's instruction "Go to four for
that," by stating, "Negative." The dispatcher continued to communicate with other
police officers regarding the domestic violence call. The dispatcher then told
Officer Greer, "Just received an update, he's calling from apartment 6." The
dispatcher continued communicating with other police officers. Officer Greer
then informed the dispatcher that he was enroute to the call and added, "Just get
the information that I told you to get." The dispatcher repeated the information
she previously communicated, "He's calling from apartment 6."
During this dispatch call, Officer Greer used a very angry, rude,
demanding, and hostile tone of voice. (121, pp. 51-52; 121, p. 55; 138, p. 145;
139, p. 558). Lt. Orgill, the shift watch commander that night, heard the radio
communication and was concerned about Officer Greer's tone of voice. (121, pp.
14-15; 138, pp. 128-129).
During the domestic violence call, Officer Greer was focused on requiring
the dispatcher to update his computer log, located in his police vehicle, with the
name and address of the complainant. (138A, p. 395-6; 138A, pp. 410-411).
Officer Greer did not write down or attempt to remember the complainant's name
and the complainant's address when the dispatcher provided that information on
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the radio. (138A pp. 413-14; 139, pp. 490-491). Officer Greer was capable of
updating the computer in his vehicle without the assistance of the dispatcher.
(138, pp. 205, 207-08; 139, p. 501).
Soon after the dispatch call, Lt. Orgill personally approached Officer Greer.
Lt. Orgill, in a neutral manner, asked Officer Greer about his "beef' with Police
Dispatch. Officer Greer responded in a tirade to Lt. Orgill and said, "You mean
that ignorant scumbag slut that can't get anything right and has never gotten
anything right and that I've complained over and over and no one up the fucking
food chain6 has ever done anything about it?" (121, p. 2; 121, p. 14; 121, p. 227).
Officer Greer was emotional, angry, and intimidating in his response to Lt. Orgill.
During his response to Lt. Orgill, Officer Greer puffed himself up, moved his
arms, and looked straight at Lt. Orgill. (121, p. 19; 138, p. 132; 138, pp. 284-85).
Lt. Orgill was "flabbergasted" and offended by Officer Greer's response. (121,
pp. 18,23).
IV,

PROPORTIONALITY

The CSC found that Chief Dinse's termination of Officer Greer was
proportionate to discipline he had previously imposed. The CSC made this
finding, both to the insubordination and other charges in the three incidents, based
on Officer Greer's background, employment history, similar prior incidents, and
prior progressive discipline. (309). The CSC made several findings relating to the
6

The phrase "food chain" in Officer Greer's response is a vernacular phrase
referring to the Police chain of command, meaning the managers and supervisors.
(138A, 432-33).
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matter of proportionality: 1) that Officer Greer had many positive aspects in his
employment history which spoke well of his abilities (306); 2) that Officer
Greer's employment history contained prior discipline for offenses closely related
to the three incidents outlined above (306); 3) that insubordination in the public
safety context is an extremely serious offense - especially when it occurs during a
critical incident (303); 4) that deference should be given to Chief Dinse, who is
well qualified to balance competing concerns - especially in cases where much of
the issue turns on whether a police officer can maintain good relations with the
public and the officer's supervisors (303-04); 5) that Chief Dinse is in a unique
position to understand the extent to which prior discipline has been effective in
changing behavior (307); 6) that Officer Greer's seniority in the SLCPD and fact
that he had served for many years as the police union president were matters in
aggravation (304); 7) that an aggravating factor was that the Emery and
Mikanovic incidents occurred during critical situations with law enforcement
responses underway and where both police officers and the public were exposed to
danger (304); 8) that an aggravating factor was that Officer Greer was a sworn
officer rather than a civilian employee (304); 9) that prior progressive discipline
had not worked for Officer Greer (304-05); 10) that Officer Greer's unprovoked
angry and emotional outbursts were disruptive to the workplace and impeded the
providing of police services (305); 11) that Officer Greer through much of the
CSC proceedings argued that his actions were someone else's fault or forced by
circumstances beyond his control (305); 12) that contrition is a matter of
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legitimate concern in disciplinary actions - it shows a police officer is willing to
change his ways, accept responsibility for the misconduct, and show respect to
supervisors (306-07); 13) that Officer Greer's misconduct would likely reoccur
(305); 14) that Officer Greer's behavior was intentional, not negligent (305); and,
15) that in seven hearings held over a year, the CSC observed Officer Greer's
testimony, demeanor, and personality in his relations with the CSC, counsel,
witnesses, and police officers and that Officer Greer demonstrated disrespect,
argued with and bullied witnesses (307). The CSC also found that Officer Greer
displayed selective recollection during the CSC hearings and was not a credible
witness. (307).
Officer Greer's personnel record includes many letters of commendation
for his service as a Police Officer. These letters include recognition by police
chiefs, police supervisors, the Mayor of Salt Lake City, the City Council, a
Member of the United States House of Representatives, other police organizations,
private corporations, the University of Utah, a police chaplain, and citizens. (220,
pp. 001-0270). Officer Greer twice received the Police Star award - an award
given for valor and courage in the performance of police duties. Officer Greer's
personnel record contained performance evaluations from 1981 to 2003. These
evaluations contained many "meets standards" or "exceeds standards" ratings.
(220, pp. 028-074).
For much of his career, Officer Greer supported his fellow officers as a
member of the Police union board or as the union president. In these support
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roles, Officer Greer made important contributions to the SLCPD, to the City, and
to the State of Utah. (236, pp. 435-48). During his career, Officer Greer left
positive impressions on other police officers. (236, pp. 351-84)
In addition to these positive aspects of Officer Greer's career, the CSC
considered the negative aspects of his career. The CSC received evidence that
Officer Greer's supervisors counseled or warned him regarding the need to get
along with and support his co-workers. In his performance evaluations Officer
Greer was cautioned in the following manner: "Improvement required: sometimes
has difficulty in getting along with others" (1981) (220, p. 029); "He has had an on
going vendetta with dispatch which has resulted in on air conflicts" (1998) (220, p.
052); "He needs improvement in getting along with other co-workers as it states in
policy 3.01.05.00 about treating one another with respect. This behavior has been
documented previously and appears to have not gotten better" (1999) (220, p.
060). On March 17, 1998, Officer Greer received a supervisor's instructional
interview regarding the SLCPD's policy to support co-workers. (220, p. 110).
Before May 31/June 1, 2003, Officer Greer's sergeant counseled Officer Greer
regarding his impolite and curt radio communications with Police dispatchers.
(139, pp. 539-40).
During his career, Officer Greer was cautioned and disciplined for incidents
involving disrespectful or insubordinate behavior towards supervisors. These
issues were addressed in Officer Greer's performance evaluations: "Will not take
constructive direction well" (1981) (220, p. 029); Goals/Improvement Programs,
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"to become more receptive to criticism from superiors, and more cooperative in
accepting assignments from superiors and in accepting changes" (1983) (220, p.
032); and "Officer Greer although a very capable officer exemplifies a very
obstinate attitude towards authority" (1999) (220, p. 060). In 1982 and 1985,
Officer Greer received a verbal reprimand, a corrective action, and a counseling
interview for: losing control of his temper with superior officers; yelling at his
sergeant and refusing to comply with his sergeant's direction; and distributing a
sarcastic and demeaning poem about his supervisors. (220, pp. 075, 088-092). On
February 18, 2002, Officer Greer received a training interview regarding the
SLCPD's policy to follow orders. (220, p. 111).
On four occasions during his career, Officer Greer received formal
discipline. On March 23, 1983, Officer Greer received a two-day suspension
without pay for excessive use of force. The decision letter stated: "You are
cautioned to modify your behavior because any future incidents of this nature
could lead to your termination from this department." (220, p. 076). On July 11,
1983, Officer Greer received a ten-day suspension without pay for striking a
person in custody and in handcuffs. (220, pp. 077-078). On May 20, 1987, Officer
Greer again received a ten-day suspension without pay for excessive use of force
when he struck a handcuffed, restrained person. That letter stated: "Based on your
work history and the incident of April 17th, your actions in the future will be
strictly scrutinized, reviewed, and evaluated. Any violations by you of police or
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city policies and procedures or standards of conduct will be subject to discipline."
(220, pp. 106-07).
Less than a year before the first incident leading to his termination, Officer
Greer was suspended for forty-hours without pay based upon sustained complaints
that included insubordination and disrespect to positions of authority. (220, pp.
112-22). This June 9, 2002 discipline, in part, involved Officer Greer's conduct
while he was a member of a squad during the 2002 Winter Olympic Games in Salt
Lake City. Officer Greer's sergeant had published "shift rules," which set forth
the sergeant's expectations regarding attendance, safety, radio use, paperwork,
productivity, and professionalism. Officer Greer was unhappy with the rules. He
found the rules to be "nasty, abusive, inane, and childish" and "infantile" for
experienced police officers.
Some time after the publication of the shift rules, Officer Greer and his
sergeant were communicating on duty over the computer with each other. Officer
Greer perceived that his sergeant had misunderstood him. Officer Greer sent his
sergeant a disrespectful email. Later, Officer Greer admitted that during his
computer communication with his sergeant he was "fuming" because he felt that
his sergeant had disrespected him. Subsequently, Officer Greer again disrespected
the same sergeant. Officer Greer said that he acted in this manner to push the
sergeant's buttons, to make him miserable, and to send a message that he could not
be trifled with.
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In his April 23, 2004 decision, Chief Dinse stated that he had lost
confidence in Officer Greer's ability to conduct himself properly in serving the
public and in participating as a constructive member of the team of Police
personnel he was required to work with. (3; 235, pp. 50-51). Chief Dinse
considered Officer Greer's long commendatory and satisfactory service as a police
officer and as the police union president. (1; 235, pp. 43-45). Chief Dinse
considered Officer Greer to be articulate, tireless in serving his fellow officers, and
brilliant. (235, pp. 43-45).
Notwithstanding Officer Greer's considerable and lengthy positive
employment record, Chief Dinse concluded that Officer Greer's termination was
appropriate, in part, due to: the several policy violations and aggravating aspects
of the three incidents in the summer of 2003 (1- 44; 235, pp. 31-38); the close
proximity of three incidents; (2); the similarity between the misconduct in the June
9, 2002 forty-hour suspension and the three incidents (235, p. 49); the adverse
affect of Officer Greer's actions on the public confidence in the SLCPD (236, pp.
279-80); the adverse affect of Officer Greer's actions on the morale and
effectiveness of SLCPD employees (235, p. 32; 236, p. 280); Chief Dinse's
conclusions that Officer Greer's actions were willful rather than negligent or
inadvertent (236, pp. 280-281); Officer Greer's history of misconduct going back
to the 1980's (41); Chief Dinse's conclusion that Officer Greer was on sufficient
notice that his actions were unacceptable (235, pp. 41-42 & 49); the sufficient
intervention and time for Officer Greer to correct his conduct (235, p. 49); Chief
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Dinse's opinion that Officer Greer could not consistently perform his police duties
in the field in stressful situations (235, pp. 50-51); Officer Greer's failure to accept
responsibility for his actions (except in the exchange with Vanja) (235, p. 52);
Chief Dinse's opinion that Officer Greer created concerns about the safety of the
community and the safety of the people with whom Officer Greer worked (235, p.
51); Officer Greer's unwillingness to work with his supervisors and to respect the
direction from his supervisors (235, pp. 51-52); and Chief Dinse's opinion that
further discipline would not change Officer Greer's conduct. (235, p. 52).
During his administration as the Salt Lake City Police Chief, Chief Dinse
gave great weight in his discipline decisions to a police officer's willingness to
accept responsibility for his or her actions. (235, pp. 40-41).
In the incidents involving Officer Emery and Vanja, Officer Greer's actions
occurred in the presence of citizens. In both situations, police services were
interrupted while Officer Greer engaged in emotional outbursts with Officer
Emery and Vanja. In all three of the incidents, Officer Greer became angry and
lost emotional control.
Officer Greer knew that insubordination by a police officer constituted a
serious violation of SLCPD policy. In a 1999 letter to his Police captain, Officer
Greer stated: "Insubordination cannot be tolerated in a police organization. When
it takes place, the usual result is suspension or termination." (220, p. 068).
Continuously, throughout the SLCPD and CSC processes relating to the
incidents outlined above, Officer Greer demonstrated a lack of contrition for his
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misconduct. (236, pp. 277-78). Officer Greer regularly minimized his misconduct
or blamed others or other factors for his actions. Officer Greer's lack of contrition
played a role in Chief Dinse's decision to terminate Officer Greer. (2). Chief
Dinse specifically referred to Officer Greer's lack of contrition related to his June
95 2002 suspension and noted that Officer Greer "continue[d] to express a lack of
respect for those you work with and for those who supervise you." (2). Chief
Dinse noted that Officer Greer had called his sergeant's rules as "infantile" and an
"inane piece of paper" which were "nasty, abusive, inane, and childish." (2).
Chief Dinse also cited Officer Greer's comments during the investigations into the
three incidents outlined above which demonstrated that Officer Greer had not
accepted responsibility for his actions:
When the Internal Affairs investigator suggested to you that the female
Police dispatcher might have been offended by your radio communication,
you remarked, "If they are not professional enough to do their job just
because one of the officers is gruff then they need to quit and go sell shoes
in Denver or something."
In the incident where you threatened to kill the citizen if he came near your
home, you admitted your conduct was wrong and out of line. However, in
explaining your actions you seemed to place blame on others. You
suggested that a lieutenant was partly responsible for your actions ("I'd
pretty well had it with him and my frustration level, not getting help, not
getting help from the lieutenant or the field really and the defiance and his
demeanor, insulting demeanor, and stuff like that I'd pretty well had it with
him"). You also suggested that you "boiled over", in part, because of
Police Dispatch ("lack of being able to get dispatch to be helpful when I
needed for them to help clarify things"). Finally, you suggested that your
fellow officers shared some responsibility ("there is a long standing
problem between my squad and the other platoon in terms of getting the
supportiveness on the overlap night.").
(2-3).
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Further, the City presented many examples of Officer Greer's inability to
accept responsibility for his actions, including: Officer Greer's multiple
references to malicious and intentional misconduct by Police dispatchers and
supervisors (121, pp. 58-60; 121, pp. 139-42; 138A, pp. 355-61; 138A, pp. 36173); Officer Greer's multiple allegations of alleged misconduct by or failure of
others or unfair treatment (121, p. 134; 121, p. 146; 121, p. 148; 138, p. 132;
138A, pp. 379-80; 139, p. 437; 138A, pp. 457-58; 141, p. 124; 155, pp. 806-07;
155, pp. 809; 155, p. 816; 155, p. 821; 155, pp. 841-45); Officer Greer's
allegations of multiple Police employees lying in an official investigation (121, p.
133-35; 121, p. 144; 141, p. 121); Officer Greer's allegation of retaliation or unfair
treatment based on Officer Greer's role as union president (138A, pp. 325-26);
Officer Greer's assertion that his conduct was justified by overriding or competing
duties (138A, pp. 396 & 410); Officer Greer's continuous arguments about the
interpretation of a vague radio communication (121, p. 143; 121, p. 145; 138A, p.
411). Given this repeated conduct, the CSC concluded that the City demonstrated:
numerous references in the record to Greer's lack of contrition and to a
patter of minimizing his own misconduct or blaming it on other persons or
factors beyond his control. The Commission agrees with the department's
position that contrition is a matter of legitimate concern in disciplinary
actions. Contrition shows a police officer is willing to change his ways.
Specifically, contrition is indicative of the value of progressive discipline in
a merit system and shows progressive discipline is, in fact, working. This
is an important consideration in judging the proportionality of disciplinary
action; contrition is an appropriate mitigating factor in determining
proportionality of a sanction.
(306-07).
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V.

CONSISTENCY

The CSC reviewed Officer Greer's case against approximately sixty (60)
SLCPD cases after 2001, an additional thirty (30) cases from the City as a whole
and fourteen (14) cases where SLCPD employees resigned prior to being
disciplined. The CSC found: that there were few precedents similar to Officer
Greer's misconduct and severity of sanction; that the other insubordination cases
did not involve critical situations, such as those involving Officer Greer, and with
members of the public present; that many of the non-termination discipline cases
involved contrite officers; that Chief Dinse's sanction of termination in Officer
Greer's case was consistent with similar discipline imposed in the SLCPD and did
not constitute an abuse of discretion by Chief Dinse.
During Chief Dinse's administration, before Officer Greer's termination,
there were three terminations for cause. (229, pp. 001-030). The first case
involved sustained charges of lying and insubordination, with a personnel record
containing both good and bad entries. (229, pp. 001-012). The second termination
case involved sustained charges of sexual harassment by an assistant police chief.
(229, pp. 013-026). The third case involved the improper use of SLCPD
electronic equipment to send threatening and sexually harassing emails. (229, pp.
027-030).
During Chief Dinse's administration there were approximately sixteen
cases involving violations of policy where Chief Dinse seriously considered
termination within the range of appropriate discipline. (229, pp. 031-191). Each of
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these cases resulted in suspensions without pay or demotions in rank. The
violations in these cases included sustained complaints of insubordination, driving
under the influence, neglect of duty, conduct unbecoming, lying, mishandling
evidence, sleeping on duty, grooming standards, failure to supervise, cheating on
tests, misconduct towards officers from other jurisdictions, lack of integrity,
misuse of computers, failure to report for duty, violence in the workplace, and,
lack of courtesy in public contacts. These cases are distinguished from Chief
Dinse's decision to terminate Officer Greer because the cases involved police
officers who were contrite, apologetic, or accepted responsibility for his or her
actions and/or who had less of a prior negative employment history than Officer
Greer.
Also, during Chief Dinse's administration, there were thirteen SLCPD
employees who resigned or retired after Chief Dinse decided to terminate the
employees for misconduct, but before Chief Dinse published his termination
decision. (229, pp. 243-307). These cases included a range of policy violations,
including insubordination, improper dissemination of criminal history information,
excessive use of force, non-support of co-workers, lying, failing to maintain chain
of evidence, lack of courtesy in public contacts, sick leave abuse, and harassment.
Each of these cases would have resulted in employment termination, except for the
resignation or retirement of the employee. (236, pp. 270-272). These cases
involved serious misconduct.
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As the Police Chief of Salt Lake City, Chief Dinse considered the following
factors in deciding sanctions of sustained policy violations that came before him:
recommendations of the assistant police chief and the captain associated with the
case (236, p. 258); the totality of the police officer's misconduct, including the
surrounding circumstances and the officer's culpability (236, pp. 260 & 282);
comparisons with prior SLCPD discipline (236, p. 260); the police officer's prior
discipline and counseling/intervention history (236, p. 260); the existence of any
trend or patterns of misconduct and the intervention associated with such trends or
patterns (236, pp. 260, 264-65); whether the police officer was contrite (236, pp.
260-61); the Chief s judgment whether discipline would be effective in modifying
conduct (236, pp. 260-61); whether the misconduct fell within a class of serious
misconduct categories (236, pp. 261-62); whether the police officer was a
supervisor (236, p. 263); the length of the officer's service (236, p. 264); any
violations of law by the police officer; any commendations and good perfomiance
(236, p. 264); whether the misconduct occurred under critical or non-critical
circumstances (236, p. 265); whether the misconduct created liability for the
SLCPD (236, p. 265); whether the misconduct might embarrass the SLCPD (236,
p. 265); and whether the employee was a sworn officer or a civilian employee
(236, pp. 273-74).
SUMMARY OF ARGUMENT
The CSCs decision to affirm Chief Dinse's choice of discipline must be
affirmed unless that decision "exceeds the bounds of reasonableness and
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rationality." Harmon, 116 P.3d at 976. This Court, like the CSC "must give
deference to the chiefs choice of punishment." Id. at 977. Chief Dinse is entitled
to impose the discipline of his choice as long as the underlying facts support his
decision to impose discipline and that discipline is consistent with discipline he
has previously imposed because he "must have the ability to manage and direct his
officers, and is in the best position to know whether their actions merit discipline."
Kelly v. Salt Lake City Civil Service Comm % 8 P.3d 1048, 1054 (Utah App.
2000). This is why the Court "proceed[s] cautiously, so as not to undermine the
Chiefs authority . . .." Huemiller, 101 P.3d at 396.
Before the Court even reaches the application of these legal standards, it
should dispose of Officer Greer's challenge to the factual bases for his
termination. Officer Greer's entire brief is based upon the erroneous assumption
that the CSC improperly determined the evidence when it made its factual
findings. However, Officer Greer's failure to properly marshal the evidence
supporting the CSC's factual findings requires the Court to assume the evidence
supports those factual findings. Moreover, even if the Court re-examines the
evidence presented to the CSC, the City has demonstrated that the CSC heard and
received more than enough credible evidence to support its factual findings.
Chief Dinse's termination decision properly considered the severity of the
three incidents, Officer Greer's entire employment history, and the SLCPD's
history of disciplining other employees. Based upon the evidence presented, the
CSC properly upheld Chief Dinse's decision to terminate Officer Greer.
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ARGUMENT
I.

OFFICER GREER FAILED TO MARSHAL THE EVIDENCE
SUPPORTING THE CSC'S DECISION.

Utah law requires an appellant challenging the factual basis for a fact
finder's conclusions to marshal all the evidence which supports that conclusion.
The Utah Supreme Court has held that:
This duty requires an appellant to marshal all of the facts used to support
the trial court's findings and then show that these facts cannot possibly
support the conclusion reached by the trial court, even when viewed in the
light most favorable to the appellee. An appellant may not simply cite to
the evidence which supports his or her position and hope to prevail.
Wayment, 144 P.3d at 1150 (emphasis added); Scharfv. BMG Corporation, 700
P.2d 1068, 1070 (Utah 1985). If, as here, "an appellant fails to so marshal the
evidence, we assume that all findings are adequately supported by the record and
we need not consider the challenge to the sufficiency of the evidence." Gray v.
Oxford Worldwide Group, Inc., 139 P.3d 267, 269 (Utah App. 2006).
As demonstrated below, rather than attempting to meet this standard,
Officer Greer has presented the facts which support his version of the case,
ignored crucial evidence supporting the CSC's factual findings, and then argued
that the CSC "mischaracterizes" the evidence. Given Officer Greer's failure to
present the facts which support the CSC's decision, the Court should refuse to
consider the arguments set forth in the Greer Brief and affirm the CSC's factual
findings.
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A.

The Mikanovic Incident

One of the incidents leading to Officer Greer's termination involved his
actions on August 23, 2003 when he responded to a party at the Mikanovic home.
Officer Greer has failed to marshal the evidence supporting the CSC's conclusion
that: 1) Officer Greer failed to support coworkers (302); 2) Officer Greer failed to
follow policies and orders (302); 3) Officer Greer violated the City's violence in
the workplace policy (302); 4) Officer Greer failed to conduct himself in a
professional manner (302); and, 5) Officer Greer was insubordinate to a superior
officer. Specifically, Officer Greer fails to cite to the following evidence
supporting the CSC's findings:
1) Another officer who heard Vanja's "yellow pages" comment understood
the comment to relate to Vanja's desire to file a complaint or a lawsuit
(188, pp. 1096-97);
2) Officer Greer poked or touched Vanja in the chest ((188, p. 1068; 188,
pp. 1072-73; 188, pp. 1097-98; 188, p. 1119; 188, p. 1105; 219, p. 63;
219, p. 65; 219, p. 86).
3) Officer Greer stated two or three times to Vanja, "You come within a
mile of my family I'll kill you." (188, p. 1073, 188, p. 1097).
4) Officer Greer was out of control, visibly upset, had a contorted face and
was moving his arms (219, p. 68);
5) Vanja yelled to the other officers at the scene that Officer Greer "said
he's going to kill me." (188, pp. 1044-45; 188, p. 1098; 219, 52);
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6) In response to Lt. Orgill's first order that he leave, Officer Greer
responded, "No, I'm not through yet." (1047; 188, p. 1099; 188, p.
1121);
7) Even after Lt. Orgill's second order to leave, Lt. Orgill had to physically
prevent Officer Greer from moving towards Vanja (188, p. 1099; 188, p.
1121);
8) Officer Greer responded to Lt. Orgill's second order by saying, "No,
I'm not finished with this guy. He needs to understand he can't threaten
me." (188, p. 1048; 188, p. 1121);
9) In response to Lt. Orgill's third order to leave, Officer Greer again
refused and said "No, I want to make sure he understands." (188, p.
1048);
10) It was only when Lt. Orgill used a loud, commanding and stern voice
that Officer Greer left (188, p. 1048); and,
1 l)Lt. Orgill believed that Officer Greer and Vanja might get into a
physical confrontation which would escalate due to the presence of
Vanja's friends (188, pp. 1121-22; 219, p. 52).
Rather than point to all of the facts and demonstrate why they are
insufficient to support the CSC's findings, Officer Greer merely claims that he
took responsibility for his actions in this incident and agreed that his conduct was
not professional. (Greer Brief at 10). Despite agreeing that his conduct was not
professional, Officer Greer argues that he had an excuse for failing to comply with
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Lt. OrgilFs direct order to leave the scene. He further argues that the CSC could
not have concluded that he was insubordinate because he only "delayed" his
compliance with Lt. OrgilFs order.
However, none of these arguments demonstrates that the CSC's conclusion
was incorrect. The CSC gave "full deference" to Officer Greer's "version of his
interaction with [Lt.] Orgill." Despite this deference, the CSC concluded that
"Greer's refusal to follow [Lt.] Orgill's directions, especially considering the
extremely unprofessional interaction with [Vanja] Mikanovic, was an obvious and
serious violation of the department's insubordination policy." (303). Further, the
CSC disposed of Officer Greer's excuses, finding that his "explanations were selfserving and not sustained by other competent witnesses." (303). Finally, a police
officer is clearly insubordinate when his Lieutenant has to give him an order three
times before he complies.
The CSC was in the best position to consider all of the testimony presented
related to this incident and reach the factual conclusions it did. It heard the
testimony, reviewed the evidence and made the credibility determinations
necessary to reach its factual conclusions. Again, this Court has held that:
We note that trial courts are accorded wide latitude in determining factual
matters. They are in the best position to assess the credibility of witnesses
and to gain a sense of the proceeding as a whole. Where contradictory
evidence is offered-- the fact finder is free to weigh the conflicting
evidence presented and to draw its own conclusions.
State, ex rel. Div. of Forestry, Fire & State Lands v. Six Mile Ranch Company,
132 P.3d 687, 694 (Utah App. 2006). Further:
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[T]his Court will not substitute its judgment as between two reasonably
conflicting views, even though we may have come to a different conclusion
had the case come before us for de novo review. It is the province of the
[CSC], not appellate courts, to resolve conflicting evidence, and where
inconsistent inferences can be drawn from the same evidence, it is for the
[CSC] to draw the inferences.
Grace Drilling, 716 P.2d at 68.
Even if the Court were to assume that Officer Greer adequately marshaled
the evidence, the Court should still affirm the CSC's factual findings because
Officer Greer has not demonstrated "that this evidence is iegally insufficient to
support the fmding[s] even when viewing it in a light most favorable to the court
below."5 Covey v. Covey, 80 P.3d 553, 561 (Utah App. 2003) quoting ProMax
Dev. Corp. v. Mattson, 943 P.2d 247, 255 (Utah App. 1997). Officer Greer has
simply failed to adequately present any reason why this Court should disregard the
CSC's factual findings and the Court should assume they are correct.
B.

The Emery Incident

Another incident leading to Officer Greer's termination involved Officer
Emery. Again, Officer Greer has failed to marshal the evidence supporting the
CSC's conclusion that: 1) Officer Greer failed to respond to Officer Emery in a
"courteous, civil and otherwise [respectful]" manner (301); 2) Officer Greer failed
to obey a superior officer three times (302); and, 3) Officer Greer's conduct was
violent, abusive or threatening (302). Specifically, Officer Greer fails to cite to the
following evidence supporting the CSC's findings:
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1) Officer Greer used a sharp and condescending tone of voice when he
asked Officer Emery, "If you're going to go on one of my calls, why
don't you call out?" (141, p. 41; 155, pp. 681-82);
2) In order to avoid an argument, Officer Emery suggested that Officer
Greer take the matter up with his sergeant, Sgt. Bailey (155, p. 682);
3) After grabbing Officer Emery's wrist, Officer Greer turned Officer
Emery towards Sgt. Lewis, who was not Officer Emery's sergeant (155,
p. 684);
4) Sgt. Lewis told Officer Greer, "Dave, just talk to the complainant and
we'll handle it later." (155, pp. 719-20; 155, p. 685);
5) Sgt. Lewis told Officer Greer a second time to handle the call (155, p.
720);
6) Officer Greer ignored Sgt. Lewis' second order to handle the call (141,
pp. 8, 12);
7) Sgt. Lewis ordered Officer Greer a third time to handle the call (155,
pp. 720-21, 155, p. 687);
8) Officer Greer called Officer Emery a "snot nosed punk" after Officer
Emery left the scene (141, p. 45-6; 155, pp. 722-23);
9) Sgt. Lewis, Officer Emery and Officer Martinez were all concerned
with the exchange between Officer Greer and Officer Emery because
the victim, the suspect and other citizens were nearby (141, p. 17-18;
155, p. 719; 155, p. 688);
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10) Officer Emery believed that Officer Greer's actions were threatening
and intimidating (155, pp. 708-09);
11) Sgt. Lewis believed that Officer Greer's actions were threatening (155,
p. 760); and,
12) It was unusual for a police officer to argue in front of citizens (155, pp.
758-59).
Rather than include this evidence which supports the CSC's finding,
Officer Greer's Brief urges the Court to consider: 1) that Sgt. Lewis' email report
of the incident was written "more than 2 months earlier" (Greer Brief at 10); 2)
that the complaint was filed by Captain Rickards and not Sgt. Lewis (Greer Brief
at 12); 3) that the Court should consider a citizen's testimony that Officer Emery
"was hotheaded" and that Officer Greer should not be disciplined (Greer Brief at
13-14); and, 4) that Sgt. Lewis' CSC testimony allegedly differed from his prior
statements (Greer Brief at 14). This Court has repeatedly held that a party cannot
"simply present the evidence supporting [his] position at trial and reargue its
weight. That approach misapprehends the role of this court." Six Mile Ranch
Company, 132 P.3d at 693-94. Again, the Court need not consider Officer Greer's
argument given his failure to properly marshal the facts supporting the CSC's
factual findings. Wayment, 144 P.3d at 1150.
C.

The Police Dispatch Incident

The third incident playing a role in Officer Greer's termination involved his
actions on the night of May 31/June 1, 2003 in two interactions with Police
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Dispatch. The CSC concluded that Officer Greer's actions resulted in a dispatcher
reasonably believing that Officer Greer had refused to accept one call. Later
Officer Greer used an inappropriately angry tone of voice when he refused to
accept a second call. (298). The CSC further concluded that Officer Greer then
"made vulgar and angry references to the dispatcher, responding in an overly
emotional, angry, and inappropriate way." (298). Instead of gathering the
evidence which supports these factual findings, Officer Greer simply re-argues his
version of the facts. See Greer Brief at 15-23.
Officer Greer never cites to the following evidence supporting the CSCs
findings:
1) SLCPD expected officers to handle any call assigned to them (139, pp.
528-31);
2) Officer Greer was required to accept the call assignment (138, p. 104;
138A,p. 385; 139, p. 545);
3) The Police Dispatch supervisor and the Police watch commander, like
the Dispatcher, understood that Officer Greer's "10-8" response meant
that he was making himself unavailable, or refusing, to take the call
(121, 16-17; 121, p. 53; 138, p. 164; 139, p. 551; 138, pp. 69-70; 138, p.
76);
4) Officer Greer's tone of voice when speaking to Dispatch was very
angry, rude, demanding and hostile (121, pp. 51-52; 121, p. 55; 138, p.
145; 139, p. 558);
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5) Lt. Orgill, the shift watch commander, heard Officer Greer's interaction
and was concerned with Officer Greer's tone of voice (121, pp. 14-15,
138, pp. 128-129); and,
6) Officer Greer failed to write down or even remember the information he
requested when it came over the radio as opposed to over his preferred
method of the computer (138A, p. 395-6; 138A, pp. 410-411; 138A,pp.
413-414; 139, pp. 490-491).
Based upon all of the facts, the CSC concluded that Officer Greer's conduct
was "flippant, mean-spirited, and unprofessional" and may have been based upon
Officer Greer's "rift with police dispatch for several years." (301). Based upon
the facts related to Officer Greer's conduct, the CSC concluded that he had not
been "cooperative and supportive" with the dispatcher (301) and that his later
interaction with Lt. Orgill violated SLCPD's policy because he did not "display
courtesy and respect." (301).
Instead of properly marshalling the facts, Officer Greer urges the Court to:
1) consider former dispatchers' and another officer's testimony that Officer
Greer's actions were appropriate (Greer Brief at 18); 2) review the transcripts and
conclude that Commissioner Robertson was biased against Officer Greer (Greer
Brief at 19-20, fn. 13); 3) "listen to the cassette tape" and conclude that Officer
Greer was not disrespectful (Greer Brief at 20); and, 4) consider alleged
"inconsistencies" in the testimony (Greer Brief at 21-22).
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Officer Greer also claims that because he actually responded to the call that
the CSC could not have concluded that his actions violated SLCPD's policy.
Greer Brief at 32-5. However, this argument ignores the CSC's conclusions.
They did not conclude that Officer Greer failed to take the call. The CSC
concluded that Officer Greer's actions violated SLCPD's policies requiring him to
support his co-workers and be courteous when interacting with them. (301).
Finally, Officer Greer claims that the CSC could not have concluded that
Officer Greer told Lt. Orgill that the dispatcher was an "ignorant scum bag slut."
(Greer Brief at 45-46). Officer Greer ignores the fact that Lt. Orgill specifically
testified that Officer Greer uttered those words and that Lt. Orgill wrote down
Officer Greer's words shortly after Officer Greer made the distasteful comment.
Officer Greer's failure to cite to all of the facts supporting the CSC's
factual findings and then demonstrating, in a light most favorable to the City, how
they "cannot possible support the conclusion reached by the [CSC]" requires the
Court to "affirm[] the [CSC's] findings." Wayment, 144 P.3d at 1150. The CSC,
like any finder of fact, "may believe one witness as against many, or many against
one." Holbrook Company v. Adams, 542 P.2d 191, 193 (Utah 1975). There
simply is no basis to overturn the CSC's factual findings.
Officer Greer's failure to properly marshal the evidence supporting the
CSC's factual findings is fatal to his claim that the facts do not support the CSC's
conclusion that his conduct towards Dispatch violated SLCPD's policies on the
night of May 31/June 1,2003.
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II.

THE CSC PROPERLY EXERCISED ITS DISCRETION
WHEN IT UPHELD OFFICER GREER'S TERMINATION.

Utah Code Ann. § 10-3-1012.5 limits this Court's review of the CSC's
decision "to the record of the Commission" to determine "if the Commission has
abused its discretion or exceeded its authority." This Court has held that it "must
uphold the Commission's determination . . . unless the determination exceeds the
bounds of reasonableness and rationality." McKesson Corp., 41 P.3d 468. The
CSC acts within the statute if it answers the following questions in the affirmative:
"1) do the facts support the charges made by the department head, and if so, 2) do
the charges warrant the sanction imposed?" Kelly., 8 P.3d at 1052. Further, the
CSC, and this Court, "must give deference to the chiefs choice of punishment."
Harmon, 116 P.3d at 977.
Rather than address the relevant law and the facts supporting his own
misconduct, Officer Greer would have the Court review each of the alleged
incidents, accept his excuses for his misconduct, ignore the totality of his
misconduct, have the Court believe that the SLCPD was out to "get" him, focus
solely on the positive aspects of his career, and substitute the Court's judgment of
an appropriate discipline for that of Chief Dinse's. Such an approach ignores the
facts of this case and this Court's guidance. Given the substantial evidence
supporting the CSC's factual findings outlined above, the CSC acted with reason
and rationality when it determined that the facts supported Chief Dinse's
termination decision. As outlined below, the CSC also acted within its discretion
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when it determined that Officer Greer's misconduct warranted the sanction of
termination.
A.

The CSC Properly Applied the Law.

The CSC's Memorandum of Decision detailed the reasons why it upheld
Chief Dinse's termination decision. The CSC held that the facts supported Chief
Dinse's conclusion that Officer Greer violated numerous SLCPD policies. (297303). The CSC then properly determined "whether those charges warrant the
sanction of termination." (303). To reach this determination, it examined two
questions: 1) "is the sanction of termination proportionate to the insubordination
and other charges against Officer Greer," and 2) "whether the sanction of
termination . . . is consistent with similar discipline imposed by [SLCPD]." (303).
The CSC then properly noted that it should defer "to Police Chief Dinse's choice
of punishment." (303). This is the process set forth in Utah law. Tolman v. Salt
Lake County Attorney, 818 P.2d 23, 32 (Utah App. 1991); Salt Lake City Corp. v.
Salt Lake City Civil Service Comm 'n, 908 p.2d 871, 876-77 (Utah App. 1995);
Harmon, 116 P.3d at 977.
While this Court has not adopted one standard which the CSC must use in
making these determinations, it has pointed to several factors which other courts
have used to determine the "proportionality of the punishment to the offense."
Harmon, 116 P.3d at 978. The Court has also noted that a "series of violations
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accompanied by apparently ineffective progressive discipline may support
termination." Id.7 The factors this Court sees as useful are:
(a) whether the violation is directly related to the employee's official duties
and significantly impedes his or her ability to carry out those duties; (b)
whether the offense was of a type that adversely affects the public
confidence in the department; (c) whether the offense undermines the
morale and effectiveness of the department; or (d) whether the offense was
committed willfully or knowingly, rather than negligently or inadvertently.
. . . Courts have further considered whether the misconduct is likely to
reoccur.
Id.
Here, the CSC examined the underlying evidence, applied the factors
outlined by this Court in Harmon and concluded that the sanction of termination
was appropriate. Applying the Harmon factors to the CSC's decision reveals that
Officer Greer's misconduct impacted each of the factors. It is undisputed that all
three of the incidents involving Officer Greer occurred while he was on duty and
involved other SLCPD employees. This satisfies the first portion of factor (a) in
the Harmon test that the misconduct be "directly related to employee's official
duties." Id. The CSC also determined that Officer Greer's conduct impeded his
ability to "carry out" his official duties. (305). This satisfies the second portion of
factor (a).
The CSC also determined that Officer Greer's conduct demonstrated that he
could not "maintain good relations with the public." (304). This satisfies factor

7

As noted by Chief Dinse and the CSC, Officer Greer's lack of contrition resulted
in the conclusion that further progressive discipline would not be effective. (2-3;
304-05).
45

(b) set forth in Harmon The CSC determined that the outbursts were "disruptive
in the workplace." (305). This satisfies factor (c) set forth in Harmon. The CSC
also considered the seriousness of "the insubordinate nature of [Officer] Greer's
interaction with supervisors in all three matters." (305). Again, this satisfies
factor (c). The CSC determined that in all three incidents Officer Greer "reacted
in what may be described as inappropriate and unprovoked angry and emotional
outbursts." (305). This satisfies factor (d) set forth in Harmon. Finally, the CSC
determined that it was likely that Officer Greer's conduct would reoccur. (305).
This satisfies the additional factor set forth in Harmon. It is unusual for an
individual's misconduct to satisfy each of these factors. Nevertheless, Officer
Greer's misconduct managed to satisfy each factor.
B.

The Discipline Was Consistent

The CSC also considered whether Chief Dinse's termination decision was
consistent with prior discipline he had imposed. In concluding that the discipline
was consistent, the CSC "reviewed approximately sixty cases . . . from the Salt
Lake City Police Department" and "another thirty cases from Salt Lake City in
general." (307). The CSC also considered "fourteen circumstances in which a
police officer chose to resign prior to or in lieu of disciplinary action." (307). The
CSC considered these later cases because it believed "that resignations in lieu of
discipline deserve at least passing consideration in determining the consistency of
police department discipline." (307).
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Officer Greer would have this Court reverse the CSC's decision based upon
its reference to the fact that it considered cases where an officer engaged in
misconduct and then resigned or retired prior to Chief Dinse's imposition of
planned discipline for that misconduct.8 However, requiring the CSC to ignore
such cases would lead to an absurd result. Assume thirteen individuals engaged in
the exact same misconduct. Knowing that the department planned to terminate
their employment based upon the nature of the misconduct, the thirteen employees
resigned. The thirteen resignations should not immunize the fourteenth employee
from termination for that same misconduct. The CSC properly considered the
"resignation in lieu of termination" evidence when it concluded that Officer
Greer's termination was consistent with prior discipline.
C.

Officer Greer's Brief Ignores His Failure to Marshal the
Evidence.

Officer Greer continues to argue that the Court should ignore or minimize
the CSC's factual findings related to his misconduct. These arguments ignore the
fact that his failure to properly marshal the evidence precludes this Court's review
of those incidents. For example, Officer Greer claims the Court should disregard
the Emery incident because the CSC improperly characterized it as "serious" and
"extremely aggravating" and of a "critical nature." (Greer Brief at 51). Officer
Greer then argues that this Court's decision in Salt Lake City Corp., 908 P.2d 871,
stands for the proposition that the City cannot "punish" Officer Greer for the
8

Indeed, if the CSC failed to consider these cases, it would have improperly
ignored Chief Dinse's pattern of addressing serious misconduct cases.
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Emery incident because he "believed the incident was resolved." (Greer Brief at
52). However, this argument ignores what this Court actually said in Salt Lake
City Corp. In that case, the Court noted that the SLCPD cannot discipline an
employee for the same conduct after the CSC "determines a disciplinary decision
is disproportionate . . . in a second effort to make the discipline proportionate to
the offense." Salt Lake City Corp. 908 P.2d at 877. That is, a department head
cannot be reversed by the CSC and take a second bite at the apple by reducing the
punishment for the exact same misconduct in the hope that the second punishment
will be affirmed. Here, the CSC never concluded that Officer Greer's punishment
was disproportionate to his misconduct and Chief Dinse never wavered from his
initial decision to terminate Officer Greer.9
Further, Officer Greer confuses the role the Emery situation played in the
CSC's ultimate conclusion that Chief Dinse did not abuse his discretion in
deciding that termination was appropriate. Chief Dinse, like the CSC, looked at
Officer Greer's entire history in deciding that termination was proportionate to the
offenses. (1-3; 304-305). The Emery incident was simply one of three incidents
leading Chief Dinse to "los[e] confidence in [Officer Greer's] ability to conduct
[himself] properly in serving the public and in participating as a constructive
member of the team of Police personnel. . ." (3). The CSC concluded that
Officer Greer ''reacted in what may be described as inappropriate and unprovoked
9

Of course, if the Court were to reverse Officer Greer's termination, the City
could not then suspend or otherwise punish Office Greer for the three incidents of
misconduct addressed by the CSC.
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angry and emotional outbursts." (305). The CSC also included the Emery
incident as one of the three incidents where Officer Greer was insubordinate and
"extremely harmful to the police department [sic] mission and to the public's
perception of its police department." (305). By considering the Emery incident in
reaching its conclusion that termination was appropriate, Chief Dinse and the CSC
followed this Court's admonition that they, like this Court, "must review the
sanction in light of all the circumstances underlying the termination . . ." Kelly, 8
P.3d at 1055 (Utah App. 2000).
CONCLUSION
Chief Dinse properly determined that termination was the appropriate
discipline to impose based upon Officer Greer's misconduct. The CSC reviewed
all of the evidence, reached factual findings based upon the evidence presented to
it and properly concluded that Chief Dinse's decision was appropriate. Officer
Greer has failed to demonstrate Chief Dinse's decision was factually or legally
incorrect. This Court should affirm the decision to terminate Officer Greer.
Dated this 12th day of March, 2007.

LYN L. CRESWELL
RALPH E. CHAMNESS
Attorneys for Respondent
Salt Lake City Corporation
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